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HOSPITALS AND HEALTH SERVICES AMENDMENT BILL 2005 
Second Reading 

Resumed from 1 September. 

DR K.D. HAMES (Dawesville) [8.07 pm]:  This bill is designed to replace section 26K of the Hospitals and 
Health Services Act 1927 by removing the requirement for privately operated nursing homes to be licensed 
under the act if they have received and maintained certification under the commonwealth Aged Care Act 1997.  
The Liberal Party will support this bill.  In doing so, I will quote a comment from someone whose name I will 
not state because I have not obtained that person’s permission.  However, I am sure that person will be happy for 
me to read the contents of the reply to the Liberal Party when seeking information on whether the industry 
supports the bill.  The comments come from someone who represents members of the private nursing homes 
sector, and read as follows - 

The effect of the Bill is to remove the duplication in licensing requirements faced by our members who 
operate residential aged care facilities since the proclamation of the Commonwealth Aged Care Act 
1997. 

Currently the State Government requires Commonwealth funded and regulated residential care facilities 
(regulated under the Aged Care Act 1997), which were formerly aged and disabled persons hostels, to 
be licensed under the State Hospitals and Health Services Act 1927 (the State Act);   

This means in practice that as soon as a residential aged care facility (previously known as a hostel 
providing for low care residents) provides care for a resident with high care needs “for the purpose of 
medical supervision and care” there is a requirement for the aged care facility (hostel) to obtain a 
licence to conduct a private hospital.  

This results in the need for a licence to be obtained under the State Act for the sake of potentially a 
single resident, whose care needs may alter before the licence is secured, while the Commonwealth, 
under the Aged Care Act 1997, has a strict requirement for certification and accreditation of those 
facilities.   

Currently any aged care facility that does not seek a licence in the circumstances described above is in 
breach of the State Act. 

The organisation from whose document I am reading has for many years been calling on the state government to 
withdraw from the licensing of commonwealth-funded and regulated nursing homes.  In effect, that is what this 
bill does.  Most of the functions of privately operated nursing homes in this state have been under the 
commonwealth government for many years.  It provides all the funding and the licensing and inspection 
requirements.  That system operated well until the commonwealth act came into operation in 1997.  That act 
imposed further strict requirements on the licensing procedure.  Since then, the state has voluntarily opted out of 
its inspectorial role.  The state no longer carries out inspections of those buildings or provides any funds.  
However, the current act includes a requirement for a state licence to be obtained as well as the commonwealth 
licence.  In addition, the act provides for the state Commissioner of Health to close a nursing home facility if it is 
not following the requirements.   

This bill relates not to the functions of the nursing home but to the construction of the buildings.  Under the 
provisions of the Local Government Act, local authorities must supervise the construction of a nursing home, 
and a range of requirements must be met by the nursing home.  The commonwealth then licenses the facility and 
functions of the nursing home.  In theory, the state government also has to license the construction of the 
building and make sure it meets the requirements of a nursing home.  It also has the ability to close it.   

It is reasonable for this bill to be brought before this house to remove the requirement for the state government, 
through the Commissioner of Health, to have an inspectorial role.  Members should bear in mind that no 
inspection has been carried out in the past five years.  Before then, state government officers infrequently 
inspected nursing homes.  I have been advised that prior to the past five years, there was probably five to 10 
years between each inspection of a nursing home by a state government inspector.   

Members on both sides of this house have fought against the federal government taking over state government 
roles; however, in agreement with the state government, the commonwealth has taken over the role of 
supervision, management and licensing of nursing home facilities.  Therefore, the opposition is happy to support 
this legislation.   

The opposition does have one concern about one aspect of the legislation that the government appears to have 
missed.  I want to make sure that the minister is aware that although the government is replacing section 26K of 
the act, which deals with the issue of the state government providing a licence, and which is outlined on page 47 
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of my copy of the act, section 26G, on page 45, remains in the act.  This section provides for the state 
commissioner to close a private hospital.  Various views have been expressed about keeping that provision in the 
legislation because we should never give away something unnecessarily.  If we want to keep a provision that 
keeps the federal government in order, it should remain in the act.  Section 26G(4) states - 

(4) Notwithstanding anything in this section, the Commissioner may, if in the opinion of the 
Commissioner, the necessity of the case so requires, order any private hospital which the 
Commissioner deems unsafe to be closed forthwith and thereupon the hospital shall be closed 
accordingly until the Commissioner by order in writing permits the private hospital to be 
opened.  

It is not unreasonable for that to be in the legislation in the sense that if the state Commissioner of Health 
discovers that a structural component of a hospital is inadequate - for example, the sewerage system is not 
working properly - he or she has the ability to rectify the situation.  The commonwealth has expressed the 
opinion that if something like that were to happen, it would move very quickly to rectify that breach of its act 
and would withdraw the licence if it was not rectified.  It says it has it covered.  I am raising this issue in this 
debate rather than recommending that the section be removed.  Some people are happy to see it remain.  I raise 
that as part of the discussion on this bill to make sure that the minister is aware that that section remains in the 
act.   

The opposition supports clause 4 of the bill, which replaces section 26K of the act.  I understand this bill has 
been coming for some time; that is, such bills have been working their way through the system.  

MR T.K. WALDRON (Wagin - Deputy Leader of the National Party) [8.18 pm]:  The National Party 
supports the Hospitals and Health Services Amendment Bill 2005, which removes the requirement for privately 
operated nursing homes to be licensed under the state Hospitals and Health Services Act 1927 if they have 
received and maintained certification under the commonwealth Aged Care Act 1997.   

The Department of Health currently licenses approximately 128 privately operated nursing homes under the 
Hospitals and Health Services Act 1927, and 120 privately operated nursing homes have achieved certification 
under the commonwealth act.   

The requirement for privately operated nursing homes to be licensed by and to obtain building alteration or 
extension approval from the Commissioner of Health predates the commonwealth Aged Care Act.  That act 
establishes a comprehensive funding and regulatory regime for aged care facilities, including nursing homes.  
Therefore, both the state and the commonwealth governments currently regulate nursing homes in Western 
Australia, and this is in contrast with the other states, in which only the commonwealth regulates nursing homes.   

In 1988, a review of the Department of Health’s licensing of private health care facilities, including nursing 
homes, was undertaken.  In 1999 a report, “A Review of the Licensing of Private Sector Aged Care Facilities in 
Western Australia”, recommended that privately operated nursing homes be exempt from the licensing 
requirements under the Hospitals and Health Services Act if the facility had already achieved or in the future had 
achieved and maintained commonwealth certification under the Aged Care Act.  The aged care industry supports 
this recommendation - the member for Dawesville read out some correspondence from one group - because it 
will reduce compliance costs for providers, reduce the regulatory burden and give employers the ability to use 
staff in a more flexible manner.  That sounds like a fairly good thing to me.   

In October 1999 the Department of Health put in place interim arrangements that adopted commonwealth aged 
care certification and accreditation for use in Western Australia.  The interim arrangements were intended to give 
effect to the intent of the review of recommendations until such time as they could be enacted.  They have 
formed the framework for licensing privately operated nursing homes in Western Australia over the past six 
years.  The bill will remove duplicate legislation, which seems to be a practical and sensible way to proceed.  
The National Party supports the bill.   

MS S.E. WALKER (Nedlands) [8.20 pm]:  I will support the bill, but I have a few questions for the Minister 
for Health.  There is a general feeling among some members of the community that the commonwealth is 
responsible for all matters to do with privately operated nursing homes.  For example, much of the business plan 
for the Sunset hospital site in my electorate, which is currently the subject of some debate and some plans by the 
government, revolves around the aged care facility that has been proposed for the site.  I understand that the bill 
will remove any ability for the state to close down a privately owned nursing home.  That is the main issue.  The 
state will provide the land for the aged care facility on the Sunset hospital site.  A private developer - it could be 
a national or a state developer - will develop the land and build the infrastructure on the site.  A private aged care 
provider will get the sublease for the site, which at this stage appears to be one of three Western Australian aged 
care providers.  The suggestion that the state does not have any interest in private nursing homes and aged care 
facilities is fallacious.  The commonwealth government issues beds for those facilities.  I can give examples of 
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nursing homes in my electorate that are on land that is owned by a trust set up by local government.  The land 
will revert to local government if it is no longer used for aged care facilities.  The buildings are owned by the 
trust, which, again, will revert to the local government.  It is a conceptual thing in my view.  The commonwealth 
issues the beds and guarantees an income to the aged care provider for the clients who fill those beds.  The 
commonwealth also sets out the rules and regulations for accreditation.  I looked at this issue only this morning, 
and I wondered whether we should be in such a rush to give away any power to the commonwealth in relation to 
any aspect of our elderly and vulnerable constituents.   

In his second reading speech, the minister stated that the Department of Health currently licenses approximately 
128 privately operated nursing homes under the Hospitals and Health Services Act 1927, and that 120 privately 
operated nursing homes have achieved certification under the commonwealth act.  Is that 120 of the 128 
privately operated nursing homes?   

Mr J.A. McGinty:  I don’t know.   

Ms S.E. WALKER:  The minister does not know.  Will this amendment stop the Department of Health 
licensing privately operated nursing homes in this state?   

Mr J.A. McGinty:  In practical terms, yes, but you can see that proposed section 26K will require a person to be 
licensed under the commonwealth.   

Ms S.E. WALKER:  As a result of this amendment, the state will no longer issue licences for any private 
nursing homes.   

Mr J.A. McGinty:  It certainly will not provide them with a licence to operate a private nursing home.  

Ms S.E. WALKER:  After this bill is passed, they will have to be licensed by the commonwealth.   

Mr J.A. McGinty:  Yes.   

Ms S.E. WALKER:  Is there currently a double regime whereby a nursing home can get a licence from the 
commonwealth and from the state?  

Mr J.A. McGinty:  The state provision has been overtaken by the commonwealth provision.  They used to be 
licensed by the state.  The commonwealth Aged Care Act took over that responsibility at a commonwealth level 
some years ago.  Since then, the commonwealth has been licensing them, but there has been a requirement for 
the state to duplicate that function because of this provision in the act, and that is what we are trying to repeal.   

Ms S.E. WALKER:  Aged care in Western Australia and in Australia is very competitive.  It is very competitive 
in my electorate and in the western suburbs.  There are moves by aged care providers to try to find land in the 
western suburbs.  It is happening in all electorates.  It is happening because baby boomers are coming online and 
they will all require aged care facilities.  That will not be ongoing.  I understand that there is a 99-year lease for 
an aged care facility at the Sunset hospital site.  Baby boomers will be long gone in 40 years.  I am concerned 
that, under the Hospitals and Health Services Act 1927, there is still some ability for the state to step in for our 
constituents in aged care facilities.  There will be a lot more of them, and there will be a lot more of us in them.  I 
am a bit disappointed when we give away any power to the commonwealth.  Having made those remarks, I 
support the bill.   

DR G.G. JACOBS (Roe) [8.27 pm]:  We abrogated our responsibility for the management of nursing homes 
and transferred it to the commonwealth some time ago.  It is an interesting twist that members opposite often 
carp about the fact that the federal government continuously makes inroads into the powers of the state.  In fact, 
this one is a fait accompli and happened some time ago.  However, like the member for Nedlands, I do not 
believe necessarily that we have to completely roll over.   

I will give some warning about the commonwealth powers in the management of nursing homes in Western 
Australia from a story I heard about a nursing home in my home town.  In practice, the state has no role in 
managing the Esperance aged care facility.  In fact, the building of the original nursing home, the licensing of 
beds, the alteration of the structure of the nursing home, the building of a new wing, and its extensions, were all 
approved by a commonwealth power.  There is almost unnecessary duplication given that the state must go 
through the motions even though the commonwealth holds the reins for not only the building but also the 
licensing of the number of beds to be funded for aged care.  Under the commonwealth arrangements, facilities 
are not funded without a licence for a prescribed number of beds.  That makes the running of nursing homes 
untenable.  The licensing also ensures standards of care.  In addition, a fairly strict and tortuous accreditation 
process occurs every three years.  Quality assessors ensure that the hospitals comply with 44 accreditation 
standards set by the Aged Care Standards and Accreditation Agency.  As I said, they are monitored every three 
years.  That is not necessarily a bad thing; in fact, it can obviously lead to extremely good care.  Nonetheless, 
some people on the shopfloor, as it were, have some concerns about the need to justify and meet the 
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accreditation standards and the incredible amount of record keeping and paperwork that involves.  Be that as it 
may, we should not relinquish any more control than we absolutely need to.  We will be fighting a rearguard 
action.  The bill refers to the commissioner, which is the Commissioner of Health.  

I caution the government about the overarching power of the commonwealth in running nursing homes in 
Western Australia, albeit it is probably a fait accompli, something we can do nothing about.  The director of 
nursing of the Esperance aged care facility - a hostel and nursing home - drew my attention to an Australian 
government fact sheet for approved providers of aged care.  In this fact sheet the Department of Health and 
Ageing refers to accommodation bonds.  It reads in part - 

The Australian Government’s vision for aged care is a world class system that delivers high quality, 
affordable and accessible services.   

Further on it refers to accommodation bonds, and reads -  

This included a $2.2 billion package of measures in the 2004 Budget to enable aged care homes to 
expand and improve their services.  As part of the 2004 Budget package, the Australian Government 
foreshadowed the departmental scheme to strengthen the protection of accommodation bonds (bonds) 
paid by residents of aged care services to the approved providers.  

Providers are the owners of the nursing homes.  This fact sheet provides a summary of the proposed new 
arrangements for increasing security over bonds.  The nub of the issue is that people pay bonds into the nursing 
home when they become residents.  Should a nursing home go belly up, who will pay back the bonds to the 
residents?  One of the concerns is that a system is in place to enable the bonds to be repaid to the residents.  
Stringent prudential regulatory arrangements will be administered by the federal Department of Health and 
Ageing, and the department will be responsible for monitoring compliance with those standards.   

Ms S.E. Walker:  Who pays the bond back?   

Dr G.G. JACOBS:  I am sorry; I will get to that.  The minister states further in her fact sheet - 

Earlier this year my Implementation Taskforce and the Conditional Adjustment Payment and Prudential 
Reference Group -  

That is a mouthful - 

recommended amendments to the Act to clarify the times within which a provider must repay a bond 
balance to a resident (including following the death of a resident), and specify the circumstances in 
which a provider will be required to pay interest to a resident on a bond.  I am pleased to advise that 
these amendments have been agreed to by the Australian Government.  

The nub of the issue is, member for Nedlands, that the bonds that were unpaid by the nursing home that went 
into liquidation are to be levied on all the other nursing homes.  They must raise a levy to pay the residents in the 
nursing home that went belly up.   

Ms S.E. Walker:  Will other aged-care providers in the state have to fund the nursing home that went into 
receivership or went broke?   

Dr G.G. JACOBS:  They will have to fund repayment of the bonds for the nursing home that went broke.  The 
nursing home industry is concerned, and rightly so, that if a residential nursing home gets into financial difficulty 
and cannot pay its bonds, it will be incumbent on the other nursing homes to pay the bonds.  Having said all that, 
the fact sheet also states that, although a nursing home had in fact gone broke, it had not been necessary to raise 
a levy to pay its bonds.  However, that requirement is necessary given the nature of the industry and the amount 
of bonds being paid.  The fact sheet states under the heading of “Background” -  

An estimated 74% of aged care services held bonds at some time during 2003-04, with around 
$3.7 billion in bonds being held across the industry at the end of that year.  To date there has not been 
an instance of a failure to repay a bond but as the average size of accommodation bonds and the 
collective bond holdings increase, there is a need to ensure that such bonds are well managed and that in 
the event that a provider becomes insolvent or bankrupt, residents do not lose their bonds.  

The aged care industry has been working with the Australian Government to develop a new system of 
providing residents with increased protection of their bonds.  This included extensive consultation in 
2004-05 with the Conditional Adjustment Payment . . .  

Having considered a range of options . . . The legislation will improve provider management of bond 
holdings, increase the level of information available to residents about the security of their bonds and 
also guarantee the repayment of bonds to residents in the event of provider bankruptcy or insolvency. 
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The point I am trying to make is that when control is relinquished - this matter has been brought to my attention 
by the nursing home in my area - there are often edicts such as this: that nursing homes that are well run do not 
necessarily believe that they should have a responsibility across the board.  Obviously, by far the majority of 
nursing homes are now administered lock, stock and barrel by the commonwealth.  However, they are subject to 
the sort of stuff that I just read out, and rightly so.  The board of the nursing home in my area and the director of 
nursing say that they are running a good ship, and they ask why they should have to pay bonds for another 
nursing home somewhere - that does not necessarily mean it is in Western Australia either - that goes insolvent 
because of its inefficiencies or inconsistencies.  I bring that forward as a warning that it is not all good.  In fact, 
as the members for Nedlands and Dawesville have suggested, the state should relinquish only what it must.  As 
expressed by the board of the nursing home in my area, if too much power is relinquished, often there are 
blanket edicts to raise levies, perhaps, as in the case I mentioned, because of someone’s incompetence, 
inefficiency or whatever. 

Having said all that, I support the bill if for no other reason than it has all happened.  There is no point 
duplicating systems for running nursing homes, when, in practice, they are essentially run by the commonwealth 
in any event.  I suppose this is a tidying-up exercise, and the state will relinquish only the power that it must, 
because in practice it has already happened.   

MR J.A. McGINTY (Fremantle - Minister for Health) [8.42 pm]:  I suggest that those members opposite who 
have railed against this on the basis of states’ rights and have said that the state should not give up this function 
should take their complaints to the member for Darling Range, who was Minister for Health when these powers 
were given over to the commonwealth. 

Ms S.E. Walker:  There’s no need to be nasty. 

Mr J.A. McGINTY:  I am not; I am just being helpful.  It was back in 1998 when the member for Darling 
Range was the health minister, if my memory serves me correctly, that a review entitled “A Review of the 
Licensing of Private Sector Aged Care Facilities in Western Australia” was conducted.  That review 
recommended to the government of the day that privately operated nursing homes be exempted from the 
licensing requirements under the Hospitals and Health Services Act.  That was the origin of this matter.  I must 
say that it was a sensible recommendation, and one that, in my view, should be supported.  In October 1999, the 
Department of Health, again when the member for Darling Range was the Minister for Health, if my memory 
serves me correctly, put in place interim arrangements that simply adopted the commonwealth licensing regime 
under which the standards in nursing homes were measured against 44 criteria.  If the nursing homes obtained a 
commonwealth licence, they were automatically licensed under the state regime.   

Ms S.E. Walker:  The decision - it was still a Court government decision - to remove the state from involvement 
with nursing homes was made in about 1994, was it not?  Sunset Hospital, in my electorate, closed down in 
about 1995.   

Mr J.A. McGINTY:  Some state-run nursing homes are still operating in Western Australia.  The member for 
Dawesville will be familiar with the Numbala Nunga Nursing Home in Derby, which is run by the state 
government.  Because it is a commonwealth responsibility, we are doing our best to get out of that.  Many 
country hospitals are effectively aged care facilities. 

Ms S.E. Walker:  So the state is an aged care provider. 

Mr J.A. McGINTY:  Yes, that is right.   

Dr G.G. Jacobs:  They are multipurpose sites.  For instance, the Gnowangerup District Hospital has a 
permanent care facility, and a very nice one too.  

Mr J.A. McGINTY:  Yes.  I will give two other examples.  In planning for the new Denmark hospital, 
essentially we are planning a facility that will house nursing home-type patients as though it is their home.  That 
is why there has been some argument about the location of that facility.  Even quite large hospitals, not just the 
multipurpose facilities, have such facilities.  For instance, the Collie District Hospital has, I think, about 30 aged 
care, permanent care patients in its facility.  Last year, the federal minister, Julie Bishop, and I met, and we 
agreed that we would each make a quite extraordinary one-off payment to the Collie community of $2.2 million, 
from memory, to construct a purpose-built, privately managed aged care facility, which would take over the 
existing hospital ward and the existing aged care facility in the town of Collie.  There is still some involvement.  
However, essentially, aged care is a commonwealth responsibility.  Under both governments, the state has been 
trying to get out of the provision of direct aged care services in nursing homes at least, although in many country 
towns the state still has a responsibility to be the provider of care because the town itself is too small to justify a 
permanent aged care facility.   
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Dr G.G. Jacobs:  In the case of Collie, will the state still have some involvement, or will it essentially relinquish 
that to the commonwealth? 

Mr J.A. McGINTY:  In Collie, we are proposing to make the land available on the hospital site and, in addition 
to that, provide a capital grant of $2.2 million, matched by the commonwealth, to the Collie aged care 
community - I have forgotten the name of the organisation - which will get a private manager to manage the 
facility.  From memory, the manager is Southern Cross Care (WA).  Aged care, as a residential and care issue, 
will no longer be provided through the Collie District Hospital.  The state will get out of that, but it will make 
appropriate provision.  In that way, it can be funded by the commonwealth, which is the government that funds 
aged care.  A lot of what goes on behind this relates to the question of funding.   

Ms S.E. Walker:  Is it true that local government is also trying to get out of the industry? 

Mr J.A. McGINTY:  Not that I am aware of.  However, it is not an area in which I profess to have great 
expertise.  Some local governments may be trying to get out of the provision of aged care facilities.  However, I 
am certainly aware of a significant number of local governments that are very involved in the provision of aged 
care facilities. 

Dr K.D. Hames:  The City of Bayswater is a typical example.  It has its own village, which is an excellent aged 
care facility.  It is expanding that village, or has just expanded it.  The city sees that as an essential service that it 
provides for its community.   

Mr J.A. McGINTY:  The traditional providers are religious, charitable and local government groups, and, to a 
much lesser extent, the state government.  Going back about 15 or 20 years to the Sunset and Mt Henry days, a 
decision was made to hand them over to the charitable, local government and community sectors so that they 
could run the aged care facilities.  The reason I hesitated in answering the member for Nedlands’ question was 
that I am aware that the City of Fremantle, which has traditionally been a significant provider of community-
based services, is looking at getting out of the Stan Reilly Lodge, which is in the heart of Fremantle.  However, 
other local government authorities see this as part of their core activities.   

Ms S.E. Walker:  I think it is a phenomenon, because these councils set up a trust.  Residents go on the council, 
and the council contains representatives.  However, I think they are actually working to absolve themselves and 
wash their hands of it.  I know that that is happening with one council. 

Mr J.A. McGINTY:  Maybe in some areas but obviously not in others. 

The bill reflects the decision made a number of years ago to remove the requirement of dual licensing for nursing 
homes.  Since 1999, the state has simply accepted the commonwealth licence as the reason to grant a state 
licence.  The law currently requires that licences be granted at both the state and federal levels.  This legislation 
will give effect to the existing practice that operates in this area as recommended by the 1998 review.   

I thank members opposite for their indications of support.  The bill will streamline this area and do away with 
more red tape in the government administration of health care in this state. 

Question put and passed.   

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Mr J.A. McGinty (Minister for Health), and transmitted to the Council. 
 


